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DETAILED ACTION 
Failure to Comply with 37 CFR 1.121(c) 

1 . Withdrawn claims 39-41 and 43-45 have been (apparently inadvertently) 
amended without being marked-up as required by 37 CFR 1.121(c). Particularly, each 
of these claims has been amended to depend from "claim 0 [sic]". Any future 
amendment or proposed amendment should cancel these claims, restore the claims to 
their original text, or otherwise appropriately amend these claims. 

Claim Rejections - 35 USC §112 

2. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

3. Claims 29, 47, 57 and 58 are rejected under 35 U.S.C. 112, first paragraph, as 
failing to comply with the written description requirement. The claims contain subject 
matter which was not described in the specification in such a way as to reasonably 
convey to one skilled in the relevant art that the inventor(s), at the time the application 
was filed, had possession of the claimed invention. 

Regarding claims 29 and 47, no description of "the lower mixing member 
engages the base wall" is found in the instant specification as originally filed. It appears 
that in a published CIP of this application such a description is found. (See 
10/103,649.) Perhaps applicant has confused the two applications. 
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Similarly, regarding claim 57, "wiping slurry from the base wall, with the lower 
support member" is considered to be "new matter not described in the originally filed 
disclosure. 

Regarding claim 58, the recited "wiping slurry from the lower support members 
with the upper support members". Firstly, according to the specification, slurry is wiped 
by mixing members, not support members. Secondly, only on lower support member is 
disclosed, not a plurality. Thirdly, the only upper support member disclosed is the top 
wall, of which there is only one, not a plurality. It is also noted that parent claim 56 
already recites "wiping slurry from the lower support member with the upper mixing 
members". 

4. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

5. Claims 28, 29, 31-34, 36, 37, 46, 47, 49-52, 54, 55 and 58 are rejected under 35 
U.S.C. 1 1 2, second paragraph, as being indefinite for failing to particularly point out and 
distinctly claim the subject matter which applicant regards as the invention: 

In independent claims 28 and 46, line 8 of each, there is lack of antecedent basis 
for "the upper member". It is unclear whether "the upper member" refers to a previously 
recited element or if it refers to an additional element. It is unclear if "the upper 
member" is a required element of the claimed structure. It is suggested that "the upper 
member" read - - the top wall - 

Claims 29 and 47 are further rendered indefinite by the recitation "the lower 
mixing member engages the base wall...". While parent claims 28 and 46 recite "a 
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plurality of lower mixing members", this is not considered to be sufficient antecedent 
basis for "the lower mixing member". Furthermore, the "plurality of lower mixing 
members" is required to "wipe slurry from the top wall; however, according to the 
specification no "lower mixing member" wipes the top wall and "engages the base wall". 

In claim 58, there is lack of antecedent basis for "the lower support members" 
and for "the upper support members". While there is antecedent basis for one lower 
support member, there is not antecedent basis for a plurality of such members. There 
is no antecedent basis for any upper support member. 

Claim Rejections - 35 USC § 102 

6. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

7. Claims 28, 31-33, 36, 37, 46, 49-51 , 54, 55, 56, 59 and 60 are rejected under 35 
U.S.C. 102(b) as being anticipated by McCleary et al. (US 3,49,620). Regarding claim 
28, McCleary ('620) discloses a slurry mixer comprising a substantially cylindrical side 
wall (24) with a lower end and an upper end; a base wall (the wall below 17 as seen in 
Figs. 1 and 6) enclosing the lower end of the side wall and defining a mixing region in 
which the slurry is prepared (see Figs. 1 and 6); a top wall (10c) enclosing the upper 
end of the side wall; a first stirring apparatus fixedly mounted in the mixing region, 
wherein the first stirring apparatus has a plurality of upper mixing members (18a,21 ) the 
extend from the top wall; and a second stirring apparatus rotatably mounted in the 
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mixing region, wherein the second stirring apparatus has a lower support member (17) 
and a plurality of lower mixing members (18,19a,22) that extend from the lower support 
member, wherein the upper mixing members and the lower mixing members engage 
each other as the second stirring apparatus is rotated to remove slurry therefrom, and 
wherein at least one of the lower mixing members engage the side wall as the second 
stirring apparatus is rotated to remove slurry from the side wall (see Fig. 1, col. 2, lines 
53-57; col. 3 line 50 to col. 4, line 9). Note also that applicant expressly admits on page 
18, lines 1 1-12 of the 05 April 2004 communication that "the teeth [of McCleary] serve to 
scrape the slurry along the wall". Regarding claim 31 , the upper mixing members are 
offset from the lower mixing members so that the upper mixing members pass between 
the lower mixing members as the second stirring apparatus is rotated (see Fig. 1 ). 
Regarding claim 32, the upper mixing members and the lower mixing members engage 
each other as they move past each other to remove slurry therefrom (see Fig. 1 , col. 2, 
lines 53-57; col. 3 line 50 to col. 4, line 9). Regarding claim 33, the mixer further 
comprises a dispensing auger (30) positioned in the mixing region proximate the base 
wall for dispensing slurry from the mixing region. Regarding claim 36, the top wall has 
three ports (11,12,13). Regarding claim 37, a dust collection apparatus (hopper 11) 
operably connected to the slurry mixer. Regarding claim 46, McCleary ('620) discloses 
a slurry mixer comprising a side wall (24) with a lower end and an upper end; a base 
wall (the wall below 17 as seen in Figs. 1 and 6) enclosing the lower end of the side wall 
and defining a mixing region in which the slurry is prepared (see Figs. 1 and 6); a top 
wall (10c) enclosing the upper end of the side wall; a first stirring apparatus fixedly 
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mounted in the mixing region, wherein the first stirring apparatus has a plurality of upper 
mixing members (18a, 21) that extend from the upper member; and a second stirring 
apparatus rotatably mounted in the mixing region, wherein the second stirring apparatus 
has a lower support member (17) and a plurality of lower mixing members (18,19a,22) 
that extend from the lower support member, wherein the upper mixing members wipe 
slurry from the lower support member, wherein the lower support members wipe slurry 
from the top wall, and wherein at least one of the lower mixing members engage the 
side wall as the second stirring apparatus is rotated to remove slurry from the side wall 
(see Fig. 1, col. 2, lines 53-57; col. 3 line 50 to col. 4, line 9). Note also that applicant 
expressly admits on page 18, lines 11-12 of the 05 April 2004 communication that "the 
teeth [of McCleary] serve to scrape the slurry along the wall". Regarding claim 49, the 
upper mixing members are offset from the lower mixing members so that the upper 
mixing members pass between the lower mixing members as the second stirring 
apparatus is rotated (see Fig. 1 ). Regarding claim 50, the upper mixing members and 
the lower mixing members engage each other as they move past each other to remove 
slurry therefrom (see Fig. 1 , col. 2, lines 53-57; col. 3 line 50 to col. 4, line 9). 
Regarding claim 51, the mixer further comprises a dispensing auger (30) positioned in 
the mixing region proximate the base wall for dispensing slurry from the mixing region. 
Regarding claim 54, the top wall has three ports (11,12,13). Regarding claim 55, a dust 
collection apparatus (hopper 1 1 ) operably connected to the slurry mixer. Regarding 
claim 56, McCleary ('620) discloses a method of operating a slurry mixer comprising 
providing a slurry mixing having a substantially cylindrical side wall (24), a base wall 
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(the wall below 17 as seen in Figs. 1 and 6) and a top wall (10c), wherein the side wall 
has a lower end and an upper end, wherein the base wall encloses the lower end of the 
side wall, wherein the top wall encloses the upper end of the side wall, the base wall 
and the top wall define a mixing region (see Fig. 1); mounting a first stirring apparatus in 
the mixing region, wherein the first stirring apparatus includes a plurality of upper mixing 
members (18a,21) that extend from the top wall; rotatably mounting a second stirring 
apparatus in the mixing region, wherein the second stirring apparatus includes a lower 
support member (17) and a plurality of lower mixing members that extend from the 
lower support member (18,19a,22); feeding slurry components into the mixing region 
(see col. 4, lines 58-62); rotating the second stirring apparatus in the mixing region to 
form a slurry from the slurry component (see col. 3, lines 43-55); wiping slurry from the 
lower support member with eh upper mixing members, from the top wall with the lower 
mixing members, and from the side wall with one of the lower mixing members (see Fig. 
1, col. 2, lines 53-57; col. 3 line 50 to col. 4, line 9). Note also that applicant expressly 
admits on page 18, lines 1 1-12 of the 05 April 2004 communication that "the teeth [of 
McCleary] serve to scrape the slurry along the wall". Regarding claim 59, the upper 
mixing members are offset from the lower mixing members so that the upper mixing 
members pass between the lower mixing members as the second stirring apparatus is 
rotated (see Fig. 1). Regarding claim 60, slurry is dispensed from the mixing region with 
a dispensing auger (30). 
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Claim Rejections - 35 USC § 103 

8. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

9. Claims 34 and 52 rejected under 35 U.S.C. 103(a) as being unpatentable over 
McCleary et al. (US 3,49,620). In the apparatus of McCleary ('620) discussed above, it 
is not explicitly stated that a "motor" rotates the second stirring apparatus. However, 
col. 3, line 51 ("rotatably driven by shaft 16") and col. 4, line 12 ("mixer speed of 300 
[rpm]") would have strongly suggested a motor to one of ordinary skill in the art. 

Response to Arguments 

10. Applicant points out that the lower support member of McCleary ('620) is disc 
shaped; however, the instant claims do not limit the shape of the lower support member. 

1 1 . Applicant states that the mixer of McCleary et al. ('620) is capable of being used 
to practice a continuous mixing operation, while the instant invention can only be used 
in batch mixing. However, even applicant's new method claims do not rule out 
continuous mixing. 

12. In summary, while the applicant attempts to point out differences between 
McCleary ('620) and information in the instant disclosure, applicant fails to point out any 
difference between the invention as claimed and McCleary ('620). 
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Conclusion 

13. Applicant's amendment necessitated the new grounds of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to David L. Sorkin whose telephone number is 571-272- 
1 148. The examiner can normally be reached on 9:00 -5:30 Mon.-FrL 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Wanda L. Walker can be reached on 571-272-1 151 . The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

David L. Sorkin 
Examiner 
Art Unit 1723 

David Sorkin 



